Supply Framework Contract EuropeAid/140092/IH/SUP/UA (EUAM-19-06)

DRAFT CONTRACT

SUPPLY FRAMEWORK CONTRACT 
FOR EUROPEAN UNION EXTERNAL ACTIONS

No EuropeAid/140092/IH/SUP/UA (EUAM-19-06)
financed from the General Budget of the Union
The European Union Advisory Mission Ukraine (hereinafter referred to as “EUAM Ukraine”) 
(‘the Contracting Authority’)
of the one part,
and

<Full official name of Contractor> 

<Legal status/title>

<Official registration number>

<Full official address>

<VAT number>

(‘the Contractor’)
of the other part,

have agreed as follows:

CONTRACT TITLE: Supply of IT equipment & software for EUAM Ukraine
Identification number: EuropeAid/140092/IH/SUP/UA (EUAM-19-06)
Article 1
Subject
1.1. The subject of the contract is supply and delivery of various IT equipment for EUAM Ukraine, including communications, audio-visual, image and video production equipment, its accessories, software and provision of associated services, with identification number EuropeAid/140092/IH/SUP/UA (EUAM-19-06).
The description of supplies is provided in the Annex II: “Technical Specifications” and the Annex III: “Technical Offer”.

The general and warranty requirements are set out in the Annex to the “Annex II+III: Technical Specifications + Technical Offer”.

The supplies shall be delivered at the premises indicated by the Contracting Authority in the respective Order Form issued by the latter to the Contractor.
1.1.1. Conclusion of this Framework Contract imposes no obligation on the Contracting Authority to purchase. Only performance of the Framework Contract through approved specific electronic Order Forms is binding on the Contracting Authority.

1.1.2. The Contracting Authority may also order equipment and associated services, which is not included in the Technical Specifications (Annex II) and Budget Breakdown (Annex IV), In such cases, Contract Manager of the Contracting Authority reserves the right to request the quotation from the Contractor and to assess the reasonableness of price quoted by the Contractor based on the normal retail prices for European market. 

If the price quoted is accepted, the items with respective price will be added to the Technical Specifications (Annex II) and Budget Breakdown (Annex IV) and have the same regime as the item(-s) listed and accepted from the initial Contractor’s financial offer. If a quoted price is not acceptable to the Contracting Authority, the latter reserves the right to purchase the items from an alternative source.

1.1.3. The Contractor shall not be entitled to any compensation and shall not be allowed to claim for changes of the unit prices stated in Budget Breakdown (Annex IV), in case the Contracting Authority decides to purchase fewer quantities than the indicative quantities specified in the financial offer (Annex IV: Budget Breakdown, tab “Hypothetical Scenario”) and/or in case the Contracting Authority decides not to purchase any of these items.

1.2. The Contractor shall comply strictly with the terms of the Special Conditions and the technical annex (Annex II).
1.3. This Framework Contract does not confer on the Contractor any exclusive right to provide supplies specified herein.
1.4. The Contractor shall provide the Contracting Authority with the access to its web-based online catalogue. The equipment and associated services, which Contractor is offering for purchase in the context of this Framework Contract, shall be listed and priced in the individualised online catalogue. The said online catalogue shall be accessible only to the Contracting authority and the Contractor.

1.5. This Framework Contract shall be implemented by electronic Order Forms. When the Contracting Authority will have a need to initiate the purchase pursuant to this Framework Contract, a signed electronic Order Form shall be sent via email to the Contractor, specifying the information on the specifications and quantity of items to be delivered, planned dates of delivery to be fulfilled by the Contractor.
The Contractor must respond via email, within 2 (two) working days after receipt of the electronic Order Form from the Contracting Authority, confirm to the Contracting Authority the acceptance of the request for execution with a countersigned Order Form to be attached to the Contractor’s response email.

The 2 (two) working days response time will be based on normal business hours of the Contracting Authority, i.e. 9.00-18.00 (by Kyiv time) Monday-Friday, except local national holidays.

The Contractor shall not start delivery process before the Contracting Authority receives the corresponding countersigned electronic Order Form.
If the Contractor repeatedly refuses to sign Order forms or repeatedly fails to return them back on time, the Contractor may be considered as in serious breach of its obligations under this framework contract as set out in Article 36.2(a) of the General Conditions.
Article 2
Origin
The rules of origin of the goods are defined in Article 10 of the special conditions.
Article 3
Price
3.1
The total maximum contract price shall be EUR <amount> (excluding VAT). 

However, this must in no way be construed as a commitment on the Contracting Authority to purchase for the maximum amount.

The price of supplies shall be that shown on the financial offer (specimen in the Annex IV). The Contractor shall commit to provide transparent and fair pricing policy, reflecting the most recent developments in the IT products market to the Contracting Authority during the implementation period of the contract.
The price of supplies (hardware) must include the cost of DAP Incoterms 2010 delivery to Kyiv, Ukraine, as set out in the Budget Breakdown (Annex IV).
3.2 
Payments shall be made in accordance with the General and/or Special Conditions (Articles 26 to 28).
3.3
Price revision is determined by the formula set out in Article 26.9.


Voluntary price revision 
The Contractor must commit itself to updating the prices for services at least once every two years, and to providing supplies and associated services and their options and extensions at a price whose relationship to the prevailing market price for equivalent items remains constant. In updating its price list, prices may be reduced at any time, but never increased.

Benchmarking procedure
Benchmarking is an assessment process carried out by a qualified and objective third party which: tests, evaluates and measures the performance of the contractor by comparison with similar services or products provided by other companies; and/or analyses the evolution of the relation between the prices laid down in the Framework Contract and the market prices for similar or equivalent items ("the benchmarking").

The Contracting Authority may undertake the benchmarking of the levels and the charges of the supplies and/or services provided under this Framework Contract by comparison with similar or equivalent supplies and/or services provided by outsourcing vendors and/or in-house service providers and suppliers. The result of such benchmarking is available in identical form to both the Contracting Authority and the Contractor.

In order to guarantee that a valid comparison is made, the Contracting Authority will ensure that:

· the scope of the supplies and/or services being provided by the Contractor is taken into consideration;

· the comparison group consists of at least four enterprises to ensure statistical significance;

· the relevant comparison data must be guaranteed.

The benchmarking must not exceed four (4) months.

For the first benchmarking exercise, the comparison group is defined in a document entitled "Comparison Group Definition". The Contracting Authority reserves the right to change the comparison group algorithm to reflect any changes in its business from time to time.

The independent third party carrying out the benchmarking ('the benchmarker') must be a qualified and objective third party selected by the contracting authority through an appropriate market procedure. The Contracting Authority must pay all of its own costs and the benchmarker’s costs during the benchmarking. The Contractor must pay all of its own costs. Interpretation of the results of the benchmarking must be the sole prerogative of the benchmarker.

The Contracting Authority and the contractor must set aside sufficient time and resources for each stage of the benchmarking, such as:

· identification and location of benchmarking data,

· performing the benchmarking, and

· implementation of the conclusions of the benchmarker.
The Contracting Authority and the contractor will be free to suggest changes in benchmarking parameters as the supplies and/or services evolve over the term of this Framework Contract.

The benchmarker must treat as confidential all data provided by the Contracting Authority and the Contractor, and must return all material and media once the benchmarking is completed.

If a benchmarking reveals that the level of a supply and/or service does not reach the comparison group’s product quality levels, the Contractor must immediately propose a supply and/or service similar or equivalent to the comparison group’s level, as specified by the benchmarker.
If a benchmarking reveals that charges are higher than the comparison group’s charges, the contractor must immediately reduce its charges to the comparison group level specified by the benchmarker, with effect from the date on which the results of the benchmarking were delivered to the parties.
In the event the Contractor has not proposed a similar or equivalent supply and/or service or reduced the price in line with the benchmarker’s specification, the Contracting Authority may decide not to use the Framework Contract and may consider that the Contractor is failing to implement the Framework Contract. The Contracting Authority may take appropriate measures to terminate the Framework Contract in accordance with Article 36 of the General conditions. In this case, the Contracting authority sends a written notification to the contractor and the former is not required to pay compensation.

Article 4
Order of precedence of contract documents
The contract is made up of the following documents, in order of precedence:

· the Contract agreement;

· the Special Conditions;
· the General Conditions (Annex I);

· the Technical Specifications (Annex II) [including clarifications before the deadline for submission of tenders and minutes from the information meeting];
· the Technical Offer (Annex III) [including clarifications from the tenderer provided during tender evaluation];

· the Budget Breakdown (financial offer, Annex IV), including Hypothetical scenario;

· model of Certificate of Provisional Acceptance (Annex V);

· specified forms and other relevant documents (LEF, FIF, model of a Performance Guarantee) (Annexes VI);

· model of an electronic Order Form (Annex VII).
The various documents making up the Framework Contract shall be deemed to be mutually explanatory. In cases of ambiguity or divergence, they shall prevail in the order in which they appear above.
Article 5
Other specific conditions applying to the contract
Done in English in two originals, one original for the Contracting Authority and one original for the Contractor.
	For the Contractor
	For the Contracting Authority

	Name:
	
	Name:
	

	Title:
	
	Title:
	

	Signature:
	
	Signature:
	

	Date:
	
	Date:
	


SPECIAL CONDITIONS

CONTENTS

These conditions amplify and supplement, if necessary, the General Conditions governing the Contract. Unless the Special Conditions provide otherwise, those General Conditions remain fully applicable. The numbering of the Articles of the Special Conditions is not consecutive but follows the numbering of the Articles of the General Conditions. In exceptional cases, and with the authorisation of the appropriate Commission departments, other clauses may be added to cover specific situations. 
Article 2
Language of the Contract
2.1
The language used shall be English.
Article 4
Communications

For the Contracting Authority:

EUAM Ukraine

Contract Manager: XXXX
E-mail: XXXX
or a person nominated by the Contracting Authority to act on his/her behalf.
For the Contractor:

Name: XXXX
Address: XXXX
Telephone: XXXX
E-mail: XXXX 
Article 10
Origin

10.1
No rule of origin for the goods supplied shall apply – the goods purchased under this Framework Contract can originate from any country.
Article 11
Performance guarantee

11.1
The Contracting Authority may request from the Contractor a performance guarantee for Order Forms exceeding EUR 150,000.00. The performance guarantee shall amount to a maximum of 10% of the total value of the Order form. 

The performance guarantee will be released within 45 days from the issue of the final acceptance certificate by the Contracting Authority, except for the proportion assigned to after-sales service. 
Article 12
Liabilities and Insurance

12.1a)
By way of derogation from Article 12.1a), paragraph 2, of the General Conditions, compensation for damage to the supplies resulting from the Contractor's liability in respect of the Contracting Authority is capped at an amount equal to total maximum price of the respective Order Form.

12.1b)
By way of derogation from Article 12.1b), paragraph 2, of the General Conditions, compensation for damage resulting from the Contractor's liability in respect of the Contracting Authority is capped at an amount equal to total maximum price of the respective Order Form.

Article 16
Tax and customs arrangements
16.1
The contracts signed by the EUAM Ukraine are exempted from all duties and taxes applicable to importation and VAT.
Article 18
Commencement order 

18.1
The implementation of the tasks shall commence on the date specified in a corresponding approved electronic Order Form issued by the Contracting Authority.
Under no circumstances may specific electronic Order Form be issued by the Contracting Authority before the date on which the Framework Contract enters into force, and/or after this contract expires.

Article 19
Period of implementation of the tasks

19.1
The Framework Contract shall enter into force on the date on which it is signed by the last party, with the Framework Contract validity until 30 September 2020 inclusively.

The Framework Contract shall be renewed automatically 3 (three) times (1+1+1) for 1 (one) calendar year each, unless one of the parties receives a formal notification to the contrary at least 3 (three) months before the end of the ongoing duration. Renewal shall not change or postpone any existing obligations that shall be duly executed.
The signature of this Framework Contract and the automatic renewals as stipulated above shall be further conditioned by the following suspension clause (PRAG Section 2.6.12.):

-
the renewal periods between 01 October 2020 and 30 September 2023 inclusively shall be subject to the extension of the mandate of EUAM Ukraine and conclusion of the contribution agreements between the European Commission and EUAM Ukraine covering the respective period.

In case of non-renewal of EUAM Ukraine's mandate or lack of signing of the delegation agreements with the Commission for the above-mentioned periods, the Framework Contract shall be automatically terminated.
The maximum allowed overall contract implementation period (including renewals) shall last until 30 September 2023 inclusively.
19.2
The start date for implementation of tasks shall be the date when the Contractor countersigns the electronic Order Form. The period of implementation of tasks shall be indicated in the corresponding Order Form.
19.3
The Order Form shall be signed by both parties before the Framework Contract expires. The Framework Contract shall continue to apply to such Order Forms after its expiry. They shall be executed no later than 6 (six) months after expiry of the Framework Contract.

 Article 25
Inspection and testing

25.1
The Equipment shall be inspected and tested by the Contracting Authority, in accordance with Article 25 of the General Conditions, at the moment of their acceptance from the Contractor by authorized unit/manager of the Contracting Authority at the corresponding address of acceptance as identified in the corresponding Order Form issued by the Contracting Authority.
Article 26
General principles for payments

26.1
The Contractor shall submit an invoice for payment of the balance of the respective implemented Order Form.
[For non-Ukrainian Contractor: 

Payments shall be made in EUR.]
[For Ukrainian Contractor:
Payment of the total amount for supplies and ancillary services ordered under a certain Order Form shall be made as per the original admissible invoice issued by the Contractor in UAH (Ukrainian Hryvnias), including VAT, by using the official exchange rate EUR-UAH as published by the National Bank of Ukraine applicable on the date of issuance of the invoice, which shall be the same or subsequent to the date of successful completion of the related deliveries.
The Contractor shall provide the Tax Bill as soon as possible after the Contracting Authority has paid an issued invoice, but not later than 15 calendar days after the date of corresponding payment.]
Payments shall be authorized and made by Contracting Authority within 30 (thirty) calendar days after receipt by the Contracting Authority of an admissible original invoice, provided that the corresponding Provisional Acceptance Certificate is approved via signature by the Contracting Authority as a proof that the deliveries have been performed satisfactorily in accordance with the present Framework Contract, its annexes and the concerned specific Order Form.

The invoices submitted by the Contractor shall correspond to the line-items of the corresponding Order Forms and shall as a minimum detail:

- the EUAM credentials;

- the invoice date, which shall be the same or subsequent to the date of successful completion of the related deliveries;

- the reference number of the electronic Order Form and the Framework Contract.

Address for delivery of invoices: EUAM Ukraine, 4V Volodymyrskyi Uzviz, 01001, Kyiv, Ukraine, for the attention of Contract Manager [Name].
26.5
In order to obtain payments, the Contractor must forward to the authority referred to in Article 26.1 above:

a)
For the 100 % balance of the amounts due as regulated in the Order Form, the original invoice together with the request for provisional acceptance of the supplies, subject to approval by the Contracting Authority. In duly justified cases, partial payments may be done in relation to the partial fully delivered shipments of the Order Form.
26.9
Prices shall be fixed and not subject to revision until 30 September 2020 inclusively.

The Contracting Authority purchases on the basis of the prices in force at the date on which the respective Order Form enters into force.
After 01 October 2020 inclusively each price established in the Annex IV: Budget breakdown may be revised upwards or downwards at the request of one of the parties.
A party may request a price revision in writing no later than three months before the end of the ongoing duration of the Framework Contract. The parties shall agree to any price revision in writing no later than one month before the end of the ongoing duration of the Framework Contract.

In case the parties do not agree to the price revision in writing no later than one month before the anniversary date of entry into force of the Framework Contract, and one of the parties submits a new request for a price revision in writing no later than 14 calendar days before the anniversary date of entry into force of the Framework Contract, the price revision will be determined by using the trend in the harmonised indices of consumer prices (HICP) EICP
 published for the first time in Eurostat’s monthly ‘Data in Focus’ publication available on the website: 
http://www.ec.europa.eu/eurostat/ and the formula set out below:


                             Ir


Pr = Po x ( — )



Io

where:
Pr = revised price;


Po = price in the tender;


Io = index for the month in which the Framework Contract enters into force;

Ir = index for the month in which the request to revise prices is received.

In case of use of the HICP EICP index as described above, at the end of the ongoing duration the Contracting Authority shall communicate the final index for the month in which the request was received, or failing that, the last provisional index available for that month. The Contractor establishes the new price on this basis and communicates it as soon as possible to the Contracting Authority for verification.
Article 28
Delayed payments

28.2
By derogation from Article 28.2 of the General Conditions, once the deadline laid down in Article 26.3 has expired, the Contractor shall, upon demand, be entitled to late-payment interest at the rate and for the period mentioned in the General Conditions. The demand must be submitted within two months of receiving late payment.
Article 29
Delivery
29.1 
The place of acceptance of the supplies shall be indicated in the corresponding approved electronic Order Forms as submitted by the Contracting Authority to the Contractor.


The time limits for delivery shall be:

· For the Rapid delivery mode – up to 15 (fifteen) calendar days from the bilateral signature of the Order form;

· For the Normal delivery mode – up to 60 (sixty) calendar days from the bilateral signature of the Order form.

The Incoterms applicable shall be DAP
 to Kyiv, Ukraine.

29.3
The packaging shall become the property of the recipient subject to environmental considerations.

29.5
Documents to accompany each delivery: Packing list and Certificate of Provisional Acceptance.
Article 31
Provisional acceptance

31.1 
The Certificate of Provisional Acceptance of Equipment must be issued using the template in Annex V.
Article 32
Warranty obligations

32.6
Beside the warranty for supplied goods, as mentioned in Article 32.7, the Contractor shall provide, upon request of the Contracting Authority, the extended warranty (maintenance) for key items as marked in the Technical Specifications of Annex II+III. 

The Contractor’s extended warranty for the key items (as marked in Annex II+III), if requested by the Contracting Authority, must remain valid for at least 365 calendar days after expiry of the initial warranty.
32.7
The warranty for supplied goods must remain valid for 365 calendar days after their provisional acceptance by the Contracting Authority.
Article 40
Settlement of disputes

40.4
Any disputes arising out of or relating to this Framework Contract, which cannot be settled otherwise shall be referred to the exclusive jurisdiction of the courts of Brussels, Belgium, in accordance with the law of Belgium.

Article 44
Data Protection

Not applicable.

* * *

�	Where the contracting party is an individual.


�	Where applicable. For individuals, mention their ID card or passport or equivalent document – number.


�	Except where the contracting party is not VAT registered.


�	European index of consumer prices.


�	DAP (Delivery at place) - Incoterms 2010 International Chamber of Commerce: � HYPERLINK "http://www.iccwbo.org/incoterms/" ��http://www.iccwbo.org/incoterms/�
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